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PRINCEMONT CONSTRUCTION CORPORATION, 
Appellant 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF ISSUES PRESENTED 


I. Contrary to appellant’s claim, the plaintiff below did not 
drive his automobile off the road to collide with the barricade. 
Plaintiffs evidence showed that the Princemont Construction Cor- 
poration placed its unlighted road roller and unlighted barricade in 
the left-hand lane of a two lane one-way highway (inbound Suitland 
Parkway) where plaintiff's automobile collided with them on a foggy 
night. Accordingly appellant’s assertion that plaintiff was contribu- 


torily negligent and the appellant was not negligent are predicated 
and argued upon a false factual premise. 


Il. Neither the original verdict, nor the $40,000 judgment was 
excessive. The $40,000 judgment is adequately supported by the 
evidence. 


Ill. The appellant’s claim, that the jurors knew of mounting 
civil disturbance in the District of Columbia, and were anxious of 
their safety and that of friends and relatives, is unsupported by the 
record. Besides there is nothing to warrant the assumption that the 
verdict was the product of his hypothetical assumption. 


This case has not been previously before this Court. 


ARGUMENT 


1. DENIAL OF APPELLANT’S MOTION FOR DIRECTED VERDICT 
AND SUBMISSION TO JURY OF ISSUES OF NEGLIGENCE, CON- 
TRIBUTORY NEGLIGENCE, AND PROXIMATE CAUSE WERE 
PROPER . 


Appellant assigns as error the refusal of the court to grant its 
motion for a directed verdict. Appellant claims it was not negligent 
because its barricade and roller were not on the roadway, and that 
the plaintiff was contributorily negligent because he drove off the 
roadway to collide with the barricade and roller. 


Contrary to appellant’s claim, the plaintiff below did not drive 
his automobile off the road to collide with the barricade. Plaintiff's 
evidence showed that the Princemont Construction Corporation 
placed its unlighted road roller and unlighted barricade in the left- 
hand’ lane of a two lane one-way highway (inbound Suitland Park- 
way) where plaintiff's automobile collided with them on a foggy 
night. Accordingly appellant’s assertions, that plaintiff was contri- 


butorily negligent and the appellant was not negligent, are predi- 
cated and argued upon a false premise. 


The appellant relies on the discredited evidence of Officer John 
D. Christian. His testimony was in conflict with the testimony of 
other witnesses and his drawing (Defendant’s Exhibit 1), differed 
from the official plat (Plaintiff's Exhibit 10) and the photograph 
(Plaintiff's Exhibit 2) of the area. The police officer claimed that 
the barricades were located on the left-hand side of the left lane 
and to the left of the curb. But he testified that there were not 
two curbs in that area,—no left curb, no curb where the barricades 
were located at the left side of the roadway (App. 52). He admitted 
the barricades were located at the bend where traffic was temporar- 
ily diverted to the South Capital Street Bridge by way of the Esso 
Gas Station over Ramp D (App. 52-53) and Exhibit 10. The area 
on the inbound portion of Suitland Parkway beyond where the acci- 
dent occurred was not then opened for traffic (beyond shaded area 
on plaintiff's Exhibit 10), because that portion was not completed 
until December 17, 1964, four days after the accident (App. 54, 73). 


The appellant claims that the road roller, which was behind 
the barricades, was not on the road but on the median strip.’ 


On the other hand, plaintiff and the witness Avery testified 
that the barricades and the road roller were both in the left lane. 
Officer Christian testified that the surface of the median strip where 
he located the road roller, was dirt (App. 51). Yet he admitted 


I police Officer Christian later in his testimony (App. 60-61) claimed 
the roller and barricades were on a road that was abandoned, no longer in use, 
and closed off, but the surface was either black top or concrete. On the other 
hand the witness Cater testified (App. 74-75) that the old road had been 
punched out and removed November 25, 1964. 


the road roller was on a white concrete or asphaltic concrete (Black 
top) surface,—he could not remember which (App. 50, 51).? 


The following are excerpts from and references to the testimony 
that proved the unlighted barricade and the unlighted road roller 
were located in the left-hand lane of the Suitland Parkway, inbound, 
and in colliding with them in the fog, plaintiff did not drive off the 
roadway. The plaintiff Smith was travelling West in the left-hand 
lane of the Suitland Parkway and the fog was heavy and in pockets. 
After coming out from the underpass at Route 295, he ran into 
what he later learned was a blockcade because it. like the fog, was 
white (App. 18). The fog at this point was heavier (App. 18). 
Driving West (intown) it is downgrade from Alabama Avenue, where 
plaintiff entered the Suitland Parkway, to where the accident 
occurred. The lowest part of the area is where the roller was 
setting. The fog was most dense in the lower areas (App. 
28). Witness Avery testified that “We were right in the barricade 
before one could see it.” There were no lights on it and the barri- 
cade and the roller were in the left lane of the highway (App. 28- 
29, 19). A photograph of the scene of the accident was offered in 
evidence as plaintiff's Exhibit 2. The locations of the barricade and 
the road roller were marked on the photograph, plaintiffs Exhibit 
2 (App. 24, 29). Blue marks identifying the location of the barri- 
cade and the roller were placed by both plaintiff and witness Avery 
on the picture in the left-hand lane of the inbound roadway. There 
were no skid marks back of the automobile and the police officer 
did not measure, step-off or note any skid marks in their presence 


2The road roller weighs between 10 and 15 tons and is used to surface 
the asphaltic concrete or black top. The portion of the roadway, shown as a 
shaded area on Plaintiff's Exhibit 10, where the plaintiff claimed the accident 
occurred, was asphaltic concrete or black top. Rollers of this type are not 
allowed to sit on the white concrete because their weight would crack them. 
(App. 73, 74, Cf. App. 67). 


(App. 20, 30). After the arrival of the police officer, the plaintiff 
and the police officer rode over to the Esso Service Station, and a 
wrecker from the Esso Service Station towed the plaintiff's automo- 
bile to the service station (App. 19-20, 30). Coming through the 
underpass the plaintiff was travelling in the left-hand lane and the 
road was straight (App. 26). There were no white lines separating 
the two lanes. The black top area where the accident occurred was 
fresh (App. 25). The head-lights on his automobile were burning 
but the fog was white and so was the barricade (App. 26). The car 
hit the barricade. No sooner did it hit the barricade, it also hit the 
roller which was behind the barricade (App. 27). 


The roadway beyond where the accident happened was not yet 
open for traffic (App. 54), but Officer Christian could not remem- 
ber if there were signs on the barricades directing which way to go. 
He recalled no arrows on the barricades (App. 54). The barricades 
on the concrete portion of the highway from which traffic was 
diverted and the curve that one must take is above the shaded area 
shown on Exhibit 10, and is the one you must take to reach the 
Esso Station (App. 54-55). Anyone driving the Suitland Parkway 
inbound in the left-hand lane who didn’t swing around to the right 
to go in the direction of the gas station and who stayed in the left 
lane without curving around would come into contact with the bar- 
ricade and the roller (App. 55). All that was necessary for anvone 
to do to hit the roller and barricade was to stay in a straight line 
and not curve around with the detour and the area that took you 
to the gas station. (App. 55). The police officer admitted that he 
made no measurements of skid marks in the presence of the plain- 
tiff and that he simply walked off twenty-two steps after the auto- 
mobile had been towed away. The police officer also admitted that 
he saw no lights on the road roller or on the barricade. He looked 
for lights but there were none on the barricade (App. 56). The 
police officer said the skid marks were perfectly straight. right on 


the roadway (App. 58). Both lanes of the roadway were open to 
traffic until reaching the point where the barricades were located 
(App. 58). Officer Christian, travelling by there earlier, had noted 
there were no lights on the barricades and no lights on the roller 
(App. 58). The area of the accident and the curve, the temporary 
detour, were near the end of the Parkway leading to South Capitol 
Street Bridge. The curve was where the detour took you off the 
Suitland Parkway past the Esso Station (App. 59). 


The foregoing demonstrates the conflict in the testimony. The 
jury resolved in favor of the plaintiff this conflict, namely, whether 
the unlighted barricade and unlighted road roller were on or off the 
highway, and also whether the plaintiff d-ove his automobile off the 
highway to collide with them. These questions having been properly 
submitted to the jury, the jury’s decision on them was within its 
exclusive function and proper.? 


Appellant’s counsel relies upon the case of McCoy v. Moore, 
78 U.S. App. D.C. 346, 140 F.2d 699. In his brief at page 18, he 
states this case is controlling. But the case does not support his 
contentions, because it holds that the evidence of negligence, con- 
tributory negligence and proximate cause were jury questions. The 
case most closely paralleling the instant case is Peigh v. B & O. Rail- 
Road Co.,92 US. App. D.C. 198, 204 F.2d 391. In this case a 
collision occurred between an automobile and railroad cars parked 
without lights in the street on a foggy night. The court in that case 
held that negligence, contributory negligence and proximate cause 
were jury questions. Negligence, contributory negligence and proxi- 
mate cause were similarly held to be questions for the jury in the 
following cases in point: District of Columbia v. Berberich, 56 


3Counsel for defendant obviously believed that negligence and contributory 
negligence were jury questions because he filed no motion for judgment N.O.V. 
(App. 6-7). 


App. D.C. 12; Brooks Transportation Co. v. McCutcheon, 80 U.S. 
App. D.C. 406, 408, 154 F.2d 841; Square Deal Trucking Co. v. 
Shifflette, 75 A.2d 442 (Mun. App. D.C.). 


We respectfully submit that the trial judge correctly overruled 
appellant’s motion for a directed verdict, and properly submitted to 
the jury the issues of negligence, contributory negligence and proxi- 
mate cause. 


Il. THE JUDGMENT IS NOT EXCESSIVE 


Below is a brief summary relating to plaintiff's injuries and 
damages which fully demonstrates that the judgment of $40,000 is 


not excessive.* 


The plaintiff, a laborer on construction work, was born March 
21, 1926, and had a twenty-seven year life expectancy at the date 
of the trial (App. 79). He carried bricks, mortar and he rolled 
wheelbarrows. He was paid an hourly rate working eight hours a 
day, five days a week, and sometimes worked six days and also 
overtime (App. 16). His regular pay grossed approximately $113 
per week but sometimes he was paid 15 cents more per hour because 
he knew how to make mortar and build scaffolds. Before the acci- 
dent he worked regularly, never had trouble with his health, nor 
pain doing construction work, and he had never been in a hospital 
(App. 17). He was treated by Dr. William N. Wooldridge whom he 
first saw on the following Monday morning, December 14, 1964. 
He remained under his care. He could not work until April, 1965, 
at which time he tried to work, and worked for two or three days 
when he had to stop because of pain. Because of pain he couldn’t 
do any digging or lifting (App. 21). He again tried to work in 


44qa damnum clause of complaint was increased from $50,000 to 
$100,000 by court order dated April 11, 1968 (Record on Appeal, page 17). 


August. Wherever and whenever he tried, he found he was unable 
to work because of the pain. The type of work he had been doing 
was heavy work (App. 21). Finally his Union would not send him 
out on any more jobs and he had to give up construction work 
(App. 22). Dr. Wooldridge prescribed a back brace, which he 
started wearing soon after the accident (App. 22). He never wore 

a back brace before and he was no longer able to do construction 
work. He started driving a cab in August, part time. He cannot 
drive a cab full time because of the pain in his back. The pain is 
like a toothache in the lower part of his back and sometimes the 
pain is so great, he cannot work at all (App. 22-23). Before this 
accident, the plaintiff worked, exclusive of overtime, at least 40 
hours a week. He isn’t now able to work as many hours. His 
present earnings before paying for gasoline are approximately $10 
per day, sometimes as high as $15 (App. 23-24). 


The plaintiff's injuries consist principally of a chronic 


lumbosacral strain superimposed on a congenital anomaly in his 
spine near the Sth lumbar vertebrae (App. 37-38). The pain that 
plaintiff has in his lumbosacral spine is due to his injury and is not 
due to the congenital anomaly (App. 38). Dr. Wooldridge testified 
plaintiff could no longer do construction work, that he directed him 
to wear a lumbosacral support and that he will have to wear a lum- 
bosacral support for the rest of his life (App. 38-39). 


The plaintiff's earnings as a construction worker were at the 
rate of $113 per week, exclusive of overtime. His earnings were cut 
to less than half when he had to change to a sedentary occupation 
of driving a taxicab, at which he was only able to work one-half the 
time. Spread over his twenty-seven years of life expectancy, his loss 
of earnings total in excess of $75,000. Adding the value of his 
reduced earning capacity to his medical expenses, the cost of repairs 
to his automobile, his loss of all earnings during four months 


immediately after the accident when he did no work, and reason- 
able compensation for his pain and suffering, it is obvious that a 
judgment of $40,000 is not excessive. The testimony showed a 
reduction of earning capacity of at least $60 a week. The purchase 
price of an annuity that would pay this much to a 42 year old male 
for life would cost in excess of $55,000. A deposit in a building 
association of $50,000 at the then current rate of 4-3/4 percent 
would be exhausted approximately at the end of twenty-seven 
years if withdrawals were made at the rate of $240 per month. (See 
Plaintiff's Memorandum in opposition for motion for new trial). 
(App. 8-12). The trial judge on appellant’s motion for new trial 
reduced the verdict to $40,000. Appellant complains the verdict is 
still excessive. 


We submit that the appellant with a verdict against him, 
reduced to $40,000, has no just ground for complaining that the 
reduced amount is excessive. 


The appellate court will not generally review the action of the 
trial court on the ground the verdict is excessive: Behrman vy. Sims, 
81 U.S. App. D.C. 303, 157 F.2d 862; Haycock v. Christie, 101 U.S. 
App. D.C. 409, 249 F.2d 501; Coca Cola Bottling Works, Inc. v. 
Hunter, 95 U.S. App. D.C. 83, 219 F.2d 765; Feltman v. Samond, 
82 U.S. App. D.C. 404, 166 F.2d 213. 


Il]. APPELLANT’S CLAIM THAT RIOTS IN THE COMMUNITY 
AFFECTED THE VERDICT IS WITHOUT BASIS 
The appellant’s claim that the jurors knew of mounting civil 
disturbance in the District of Columbia and were anxious of their 
safety and that of friends and relatives is unsupported by the 
record. Besides there is nothing to warrant the assumption that the 
verdict was the product of that hypothetical assumption. 
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At page 23 of its brief appellant states that “On Friday April 
5, 1968, the day after the assassination of Dr. Martin Luther King, 
Jr., unprecedented civil disturbances erupted in areas within easy 
walking distance of the Courthouse.” 


The evidence in this case was completed on April 4, 1968, at 
3:40 p.m., both sides having announced that they rested (Tr. 475, 
480). Upon reconvening at 10:00 a.m., April 5, 1968, Judge 
McLaughlin appropriately delivered a brief eulogy of Reverend 
Martin Luther King whose tragic assassination had occurred the day 
before. The attorneys’ arguments followed, after which there was a 
5 minute recess, and then the Judge’s charge. The jury retired at 
12:30 p.m. to deliberate. Except for that one recess the jury did 
not separate between 10:00 a.m. April 5, 1968, and their return 
with a verdict at approximately 4:35 p.m. It is obvious, therefore, 
no knowledge of the events that occurred on the streets of Washing- 
ton between 10:00 a.m., April 5, and the verdict and discharge of 
the jury could have reached the jury. I do not know what Judge 
Harold Greene may have seen from the windows of the D.C. Court 
of General Sessions. There were no disturbances within sight of 
Judge McLaughlin’s second floor courtroom in the U.S. Court House 
on April 5, 1968. This court knows, as does counsel, that Judge 
McLaughlin’s courtroom, and the jury room adjacent to this court- 
room have no outside windows. Whatever disturbances occurred on 
the outside of the courthouse could not be seen from or heard in 
Judge McLaughlin’s courtroom, or in the completely enclosed jury 
room adjacent to his courtroom. 


Appellant’s brief contains distortions, unproved assertions, and 
statements out of context that do not support its unproved claim 
that “The outbreak of riots in the community made it impossible 
for the jury to dispassionately reach its verdict on the evidence.” 


11 


At page 23 of the brief, appellant’s counsel refers to the Judge’s 
statement that Dr. King’s murder shocked the nation, that it affected 
every one who has heard of it, and it is difficult in a crisis of this 
kind to bring one back to reality. This statement was similar to the 
statement issued from the White House on the evening of April 4, 
1968, by President Lyndon B. Johnson, which appeared nation-wide 
in the morning newspapers of April 5, 1968, and read in part: 


“America is shocked and saddened by the brutal 
slaying tonight of Dr. Martin Luther King. I ask 
every citizen to reject the blind violence that has 
struck Dr. King, who lived by nonviolence. 

* * * 


I know that every American of good will joins me in 
mourning the death of this outstanding leader and in 
praying for peace and understanding throughout this 
land. 


We can achieve nothing by lawlessness and divisive- 
ness among the American people. It is only by 
joining together and only by working together can 
we continue to move toward equality and fulfillment 
for all of our people. 


I hope all America tonight will search their hearts as 
they ponder this most tragic incident.” 


Because of what was transpiring about the city and Judge 
McLaughlin’s obvious concern about the difficulties that could con- 
front the jurors in getting home, if they were kept late at the Court- 
house, he told counsel (App. 86), ‘“‘There is a question in my mind 
whether I should dismiss this jury and send them home until Mon- 
day morning.” 


Appellant’s counsel asserts on page 24 of his brief: 


“There is no question that the jury knew what was 
happening in the streets of the city.” 


12 


That this conclusion is unwarranted is evident from the colloquy 
between counsel and the court, when it was expressly said (App. 87) 
that the jury was not aware of what was happening around the city. 
The Court responded “they would be made aware once they left 
the courthouse.” 


On page 24 of its brief appellant states that a juror had made 
an inquiry of a court attendant that indicated the jurors’ awareness 
of what was happening in the city and its eagerness to get home. 
The “eagerness to get home” is another unwarranted assumption by 
appellant. Only appellant’s counsel knew about this alleged inquiry. 
The trial judge was not informed of it. Plaintiff's counsel did not 
know of it. The first mention of it occurred in paragraph No. 8 of 
appellant’s motion for a new trial (App. 6-7). The only other refer- 
ence to this alleged and unconfirmed incident appears in Mr. ° 
Cooney’s oral argument on his motion for new trial (App. 88). 


What motivated appellant to withhold this from the court is 
not explained. If it occurred and if it had significance, it should 
have been timely brought to the attention of the Court. After the 
motion for new trial was filed, Mr. Cooney then informed plaintiff's 
attorney that a juror had asked the marshall who made no response, 
“What is going on outside?” If this innocuous question had impor- 
tance, appellant should have immediately told the court about it. 
Approximately half an hour elapsed between the time of the alleged 
inquiry and the jury’s verdict. Obviously appellant’s attorney pre- 
ferred to remain silent. He elected to say nothing until he knew _ 
the outcome of the trial. A litigant cannot withhold his objections 
and take his chances on a favorable verdict, and then seek retrial 
when the verdict goes against him. Platt v. Platt, 51 A.2d 179 
(Mun. App. D.C.); Brooks v. Daley, 242 Md. 185, 218 A.2d 184. 


Appellant also complains about the argument of plaintiff's 
counsel wherein the credibility of Officer Christian was questioned. 


13 


(Appellant’s Brief, p. 25). A reading of the argument demonstrates 
that what was said was predicated on the evidence and was fully 
warranted (App. 80-85). Plaintiff presented his case to the jury 
fairly and properly. The jury’s verdict was adequately supported by 
the evidence. 


The claim that the turmoil that followed the assassination of 
Dr. Martin Luther King, Jr., participated in by only an extremely 
small minority of the citizenry, precluded a fair trial is without sub- 
stance and without merit. These vague and speculative claims should 
not and cannot be the basis for awarding a new trial. 


In Holt v. United States, 218 U.S. 245, 251, 31 S.Ct. 2, 6, 
affidavits were submitted in support of a motion for a new trial 
that jurors had read in the daily papers articles relating to the case 
while the trial was going on. In this extreme situation the court 
said: 


“If the mere opportunity for prejudice or corruption is 


to raise a presumption that they exist, it will be hard 
to maintain jury trial under the conditions of the 
present day.” 


The burden should be upon the appellant to prove its claim 
that the outbreak of riots in the community made it impossible for 
the jury to dispassionately reach its verdict on the evidence. 


One seeking a new trial must present substantial reasons for 
believing that an injustice has been done or for some other good 
reason the circumstances entitle him to a second day in court and it 
is not enough to merely suggest vague grounds for a new trial. Peay 
vy. Parks, 42 A.2d 250 (Mun. App. D.C.). 
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CONCLUSION 


It is respectfully submitted that the trial court did not err in 
any of the respects assigned as error, that the judgment as to liabil- 
ity and amount was supported by the evidence, and, finally, there is 
no basis for the claim that the verdict of the jury was the product 
of, or was in any way influenced by the events that followed the 
assassination of Dr. Martin Luther King, Jr. 


Accordingly the judgment of the court below should be affirmed. 


Alfred M. Schwartz 
Attorney for Appellee 


